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SUBCONTRACT FOR SUBCONTRACTOR SERVICES

(“Subcontract”)

This Subcontract between XXXXXXXXXXXXXXXXXXX ("Subcontractor"); XXXXAddressXXXXX and Jingoli Power, LLC (“JPOW”) of 100 Lenox Drive, Suite 100, Lawrenceville, NJ 08648; is effective as of ______________.  The parties agree as follows:

ARTICLE I - Work Orders and Prime Contract.  Subcontractor's Scope of Work ("Work"), the time schedule (“Schedule”), and payment terms are to be set forth in a written Work Order to this Subcontract, executed by authorized representatives of the parties.  This Subcontract may, at the sole discretion of JPOW, be made available to the subsidiaries and affiliated companies of JPOW.  The applicable Work Order shall specify the legal name of the JPOW affiliate or subsidiary issuing the Work Order. The Work Order shall reference the (“Prime Contract”) executed contract between Ullrich WTP Low Service Pump Station Electrical Feed Renewal Project between Jingoli Power, LLC, and the, City of Austin, Texas, (“Client”) a municipal corporation, organized and existing under laws of State of Texas, acting through its City Manager or other duly authorized designee, dated as of February 01, 2021 pursuant to which the Work is authorized.  The Prime Contract is hereby incorporated into and made a part of this Subcontract by this reference.  Applicable portions of the Prime Contract shall be made available to Subcontractor as an attachment to the applicable Work Order or upon request.  With respect to the Work, Subcontractor agrees to be bound to JPOW in the same manner and to the same extent as JPOW is bound to Client under the Prime Contract.  In the event of conflict between a provision of the Prime Contract and this Subcontract, the provision which imposes the more stringent requirement on the Subcontractor will prevail. All lower tier Subcontractors shall be subject to the approval of JPOW.  Subcontractor shall fully comply with all of the specific provisions in the General Conditions of the Prime Contract (Section 00700), the Supplemental Conditions of the Prime Contract (Section 00810), and the Federal Contract Provisions (Section 00810A).  This compliance will include but not be limited to alternative dispute resolution (paragraphs 16.2 and 16.3 of Section 00700) which shall be mandatory in the event of a subcontractor or supplier claim and a prerequisite for the submission of any derivative claim; and paragraphs 6.19.1 through 6.19.8 of Section 00810.
ARTICLE II - Payment Conditions.  Subcontractor's charges shall be specified in the Work Order.  All charges shall be deemed to include all taxes and all other charges levied by any government agency on Subcontractor relating to the Work.  Unless otherwise specified, the frequency of invoicing shall be monthly.  Subcontractor agrees to provide such supporting documentation for each invoice as JPOW may reasonably require.  JPOW shall pay each invoice properly submitted by and due Subcontractor within ten (10) calendar days of the date of payment by Client to JPOW for Work covered by Subcontractor's invoice or as required by law.  In the event of non-payment by Client, both parties shall cooperate in seeking payment from Client. Final payment shall be made upon completion and acceptance of the Work by JPOW and Client.  Payment of any invoice by JPOW shall not imply inspection, approval, or acceptance of the Work by JPOW or Client.

ARTICLE III - Schedule and Delays.  Time is of the essence in this Subcontract.  Subcontractor shall notify JPOW immediately by telephone and confirm in writing within three (3) business days, of any event or condition impairing its ability to meet the Schedule, together with proposed revisions to the Schedule.  Delays caused by matters outside of Subcontractor's control shall be excusable but shall be compensable only if additional compensation is obtained by JPOW from Client for such delays.  Subcontractor waives any other claim for compensation based on delays.

ARTICLE IV - Lien Waiver and Release of Claims.  As a condition precedent to JPOW payments hereunder, Subcontractor, upon request from JPOW, shall furnish lien releases, satisfactory to JPOW and Client. JPOW at any time may pay and discharge liens, claims and encumbrances filed by Subcontractor's lower tier Subcontractors or suppliers and deduct the amount paid, together with costs and attorneys' fees, from compensation due Subcontractor hereunder.  The acceptance by Subcontractor of the final payment under this Subcontract shall operate as a release to Client and JPOW for all claims and liability to Subcontractor, its representatives, lower tier Subcontractors, suppliers, and assigns for any additional compensation or payment relating to any and all things done or furnished relating to the services rendered by Subcontractor in performance of the Work.  Final payment shall in no way relieve the Subcontractor of liability for its obligations or for faulty or defective Work discovered after final payment.
ARTICLE V - Changes and Additional Compensation.  JPOW, by written order (hereinafter "Change Order"), may make changes in the Work including, but not limited to, increasing or decreasing the Work or directing acceleration in the performance of the Work.  Where practicable, JPOW and Subcontractor shall negotiate prior to the issuance of a Change Order the amount of any charge or Schedule change related to the Change Order.  In the event the parties cannot agree, JPOW may issue the Change Order and the Subcontractor shall proceed with the Work.  Whenever an event occurs, or condition arises which Subcontractor considers a basis for additional compensation or time, Subcontractor shall so notify JPOW immediately by telephone, and confirm in writing within five (5) business days, after the occurrence of the event or discovery of the condition, providing detailed information to substantiate Subcontractor's position.  Failure to timely comply with this requirement shall constitute a waiver of Subcontractor’s claim.   Upon submittal of a claim by Subcontractor for a Change Order, JPOW and Subcontractor shall confer in an effort to mutually agree upon the scope of the Change Order.  Any disputes will be addressed in accordance with Article XI.
ARTICLE VI - Insurance.  Subcontractor agrees that it now carries and will continue to carry during the performance of this Subcontract, at its own expense, the applicable insurance policies in the Prime Contract, including any coverage required by law, with limits not less than those specified.
Subcontractor will maintain insurance coverage that is applicable to their scope of work with limits not less than those required by the Prime Contract and will meet all the insurance requirements described in the Prime Contract that is applicable to their scope of services. 
The following entities shall be listed as additional insured parties:

• Jingoli Power, LLC
• City of Austin, Texas
Prior to the commencement of the Work, Subcontractor shall provide JPOW with certificates of insurance evidencing the required insurance and including the additional insured and waiver of subrogation requirements.  Such certificates shall be issued by an insurance carrier(s) acceptable to JPOW and shall be endorsed to include thirty (30) days prior written notice of cancellation or material change in any of the coverages.  Subcontractor shall include these minimum insurance requirements in its sub-subcontracts unless JPOW consents in writing to a deviation. The failure of JPOW to insist upon any requirement in this Article shall not relieve Subcontractor of its obligation to fully comply with the requirements herein.
ARTICLE VII - Indemnification.  To the fullest extent permitted by law, Subcontractor agrees to indemnify, defend, and hold harmless JPOW, Client, and their respective affiliates and each of their agents, officers, and employees, from any and all claims, demands, judgments, loss, damages, or liability on account of injuries, disease, or death to any person, including Subcontractor's employees (notwithstanding Workers’ Compensation laws), or damage to property, or any type of claim, loss, damage, or liability whatsoever arising out of or in connection with the performance of Subcontractor's Work under this Subcontract or any actual or alleged error, omission, negligent act, statutory violation, or breach of obligation of Subcontractor, its employees, lower tier Subcontractors, suppliers or agents, or release or discharge of pollutants or contaminants for which Subcontractor is strictly liable under applicable law.  In addition, to the fullest extent permitted by law, Subcontractor shall indemnify, defend and hold harmless JPOW, Client, and their respective affiliates and each of their employees, officers, and agents against all liability, cost, expense, attorneys' fees, claims, loss or damage arising from any patent or copyright infringement by Subcontractor or its lower tier Subcontractors or suppliers; or any lien or other claim by Subcontractor or its lower tier Subcontractors or suppliers inconsistent with this Subcontract.

ARTICLE VIII - Warranties.  Subcontractor represents that it is qualified to perform the Work and that all licenses or permits required to do the Work will be timely acquired; that Subcontractor shall comply with all applicable laws, regulations, and orders in the performance of the Work; that the Work shall be performed in a manner consistent with that level of care and skill ordinarily exercised by others performing similar Work under similar circumstances; that all goods and materials to be supplied by Subcontractor shall be of good and merchantable quality; and that the Work shall conform to the Subcontract requirements.  Subcontractor shall, at its sole expense, promptly correct or replace non-conforming or defective Work.  This obligation shall continue as described in the Prime Contract. Corrected or replaced Work shall be subject to the same warranties as, and for an additional period equal to that above.  This remedy shall be in addition to all other remedies provided by law.

ARTICLE IX - Health and Safety.  Subcontractor shall comply, and shall secure compliance by its employees, agents, and lower tier Subcontractors with all applicable health, safety and security laws and regulations, including, without limitation, state and local laws and regulations, any health and safety plan issued by JPOW, and JPOW and Client rules and regulations. Compliance with such requirements shall represent the minimum standard required of Subcontractor.  Subcontractor shall be responsible for examining all requirements and determining whether additional or more stringent health, safety and security provisions are required for the Work.  Subcontractor agrees to comply with training and medical monitoring and certification requirements regarding its employees, agents, lower tier Subcontractors and other invitees to the extent required by applicable laws, regulations, health and safety plans, and JPOW and Client rules and regulations, and to pay the costs and expenses thereof; and warrants that all such persons shall be fit and qualified to carry out the Work. Subcontractor agrees to furnish protective devices and clothing as required by applicable laws, regulations, health and safety plans and JPOW and Client rules and regulations, and to ensure that such devices or clothing are properly used by its employees, lower tier Subcontractors and other invitees of Subcontractor at the job site.

ARTICLE X - Suspension and Termination.  JPOW may suspend or terminate all or any part of the Work.  In such event, Subcontractor shall solicit and comply with all directions given by JPOW concerning the suspension or termination, such as protection of the Work performed; consultations and any other matters required by JPOW and shall resume the suspended Work promptly after being notified by JPOW to do so.  In the event of a suspension or a termination without cause, Subcontractor shall be compensated for Work performed prior to the suspension or termination.  After receipt of a termination notice, Subcontractor, except as otherwise required by JPOW, shall deliver to JPOW all data, drawings, specifications, reports, summaries, and other information and materials prepared by Subcontractor or received from JPOW in the performance of the Work, whether completed or in progress. Termination for cause shall include, without limitation:  (1) failure by Subcontractor at any time to provide necessary labor, materials, supplies, equipment, utilities, facilities or supervision for the proper performance of the Work;  (2) failure to correct any material defect which it is obligated to correct after being so ordered by JPOW;  (3) substantial failure to comply with any one or more of Subcontractor's obligations under this Subcontract;  (4) failure to make prompt payment to lower tier Subcontractors or suppliers;  (5) failure to maintain proper quality control procedures and required licensing and certification; and  (6) insolvency on the part of the Subcontractor.  Upon termination for cause, JPOW may take possession of all materials, supplies, equipment, and facilities, purchased or paid for by Client or JPOW and finish the Work or employ any other person or persons to finish the Work.  In any such event, Subcontractor shall not be entitled to receive any further payment under this Subcontract until the Work is wholly completed, at which time, if the unpaid balance to be paid to Subcontractor under this Subcontract exceeds the cost and expense of completing the Work, the excess shall be paid by JPOW to Subcontractor; if such cost and expense exceeds the unpaid balance, Subcontractor shall be liable for and shall pay the difference to JPOW.
ARTICLE XI – Disputes, Governing Law and Jurisdiction.  After first attempting to resolve disputes through good faith negotiations, the parties may pursue their respective remedies at law or equity for any claim, controversy, or dispute relating to this Subcontract, except to the extent that the Prime Contract provides otherwise.  In the event that a dispute between JPOW and Subcontractor relates to a dispute between JPOW and Client, Subcontractor and JPOW agree to be bound by the dispute resolution procedures in the Prime Contract, and in such event, Subcontractor consents to joinder in any proceedings between JPOW and Client upon the request of JPOW. Subcontractor, however, shall not have the right to join in proceedings between JPOW and Client unless JPOW consents to the joinder.
ARTICLE XII - Confidentiality.   Subcontractor shall maintain information acquired or prepared under this Subcontract in confidence.  If such information is required to be disclosed by law, Subcontractor will notify JPOW immediately upon receipt of such order and will reasonably cooperate with JPOW and Client in the event JPOW or Client seeks any legal protective order with respect to such information.

ARTICLE XIII - Ownership of Documents, Patents and Copyrights.  All intellectual property developed in the performance of the Work, and all records relating to the Work, including, without limitation, all drawings, specifications, reports, summaries, samples, photographs, memoranda, notes, calculations, and other documents shall be deemed the property of JPOW.  Subcontractor shall maintain all such materials in kind for a period of not less than 2 years after completion of the Work, or for such longer time as may be required by the Prime Contract.
ARTICLE XIV - Inspection and Non-Waiver.  Subcontractor shall permit the representatives of Client and JPOW to inspect and observe the Work at all reasonable times, and all Work shall be subject to acceptance and approval of JPOW and Client.  Such acceptance and/or approval shall not relieve Subcontractor of its responsibility to perform the Work in accordance with all Subcontract requirements.  The failure of JPOW to insist upon strict performance of any of the terms of this Subcontract or to exercise any rights conferred by this Subcontract shall not be construed as a waiver of its right to assert or rely on any such terms or rights on any future occasion or as a waiver of any other terms or rights.

ARTICLE XV – Audit. Subcontractor shall comply with accounting and audit requirements of the Prime Contract. Representatives of JPOW and Client shall have access, at all reasonable times, to Subcontractor's personnel job descriptions, books, records, correspondence, instructions, plans, drawings, receipts, vouchers, data stored in computers, and memoranda of every description pertaining to the Work, for the purpose of auditing and verifying the accuracy of costs and hours relating to the Work for which JPOW is to credit Subcontractor hereunder or for any other reasonable purpose.  JPOW’s and Client's representatives shall have the right to reproduce any of the information referred to above.  Subcontractor shall preserve, and shall require its lower tier Subcontractors to preserve, and provide audit access to, all information referred to above for a period of not less than three (3) years after completion and acceptance of the Work or termination of the Subcontract or for the period required by the Prime Contract, or by law if longer. 
ARTICLE XVI - Notices.  Notices shall be deemed to have been sufficiently given if in writing and delivered either personally or by mail to the authorized representative of the other party; notices given by mail shall also be transmitted by facsimile at the time of mailing.  In the absence of specifically-designated authorized representatives, the signatories to this Subcontract shall be authorized representatives.

ARTICLE XVII - Compliance With Law and EEOC Compliance. In performance hereunder, and every activity connected therewith, Subcontractor shall comply fully with all applicable laws, ordinances, rules and regulations, and when requested, shall furnish evidence satisfactory to JPOW of such compliance. In addition, Subcontractor shall comply with the then current provisions of the Equal Opportunity Clause at 41 CFR § 60-1.4(a), 41 CFR § 60-250.5(a) and 41CFR § 60-741.5(a) which are hereby incorporated by reference.

ARTICLE XVIII - Integrated Writing.  This Subcontract constitutes the entire agreement between JPOW and Subcontractor and supersedes all prior or contemporaneous communications, representations, or agreements, oral or written, with respect to its subject matter.  No agreement hereafter made between the parties shall be binding on either party unless reduced to writing and signed by the parties authorized representatives.

ARTICLE XIX – Assignment of Contract.  Subcontractor agrees that it will not assign this Subcontract or any of the monies due it, or to become due hereunder, nor sublet any portion of the Work without first obtaining written consent of JPOW.  All provisions of this Subcontract form are to apply with equal force to any individual, firm or corporation which has been approved to subcontract any portion of this Work.  JPOW’s consent to any subletting shall not be deemed to create any contractual relationship between JPOW and any Subcontractor to whom the Work or any portion hereof is sublet and shall not vest any right or right of action in such Subcontract against JPOW.  

ARTICLE XX – Mechanics Liens.  The Subcontractor, for itself, its subcontractors and suppliers and all parties acting through or under it, hereby covenants and agrees that no mechanics claims or liens, Notices of Intention to Lien, “stop-notices” or similar notices pursuant to a Mechanic’s Lien Law, shall be filed or maintained by Subcontractor or materialmen or any party acting through or under them, against the premises upon which the Work is to be performed, the building and improvements thereon, or the lots or ground appurtenant thereto or any of them (hereinafter referred to, jointly and severally, as “Property”), for or on account of any work done or materials furnished by  it, its subcontractors or materialmen, or any of them under this Subcontract, or otherwise for, towards, in or about the erection and construction on the Property, provided that JPOW has made payment in accordance with this Subcontract.  Subcontractor expressly agrees before final payment shall become due under this Subcontract, Subcontractor will furnish to JPOW a full and complete release of all liens, in form satisfactory to JPOW, signed by Subcontractor and all persons under him for all material furnished and for all labor performed under this Subcontract, and an absolute release of all claims of any kind that might result from the performance of this Subcontract.

THE PARTIES ACKNOWLEDGE that there has been an opportunity to negotiate the terms and conditions of this Subcontract and agree to be bound accordingly.

	XXXXXXXXXXXXXXXXXXXXXXXX
	
	Jingoli Power, LLC
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